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These materials are by no means “all inclusive” and are intended to highlight only 
some of the issues that arise in healthcare bankruptcies and financing.   

 
I. Healthcare Bankruptcies are “different.” 

 
A. Number 1 thing to remember:  It’s all about the patients.  Your client is 

a distant second – at best. 
 

B. Know what you don’t know.  There are healthcare practice groups for a 
reason.  American Health Lawyers Association (“AHLA”) can be a great 
resource.   

 
II. The Basics. 

 
A. A case is designated a health care business pursuant to Rule 1021, which 

triggers the provisions of the Bankruptcy Code and Rules that are 
applicable to health care business bankruptcies.   
 

B. The Players:  You won’t see all of these in every case, but it definitely 
helps to know something about each and to understand the differences 
between the entity types1.     

 
i. Patients.   

 
ii. Doctors.   

 
iii. Nursing – (Unions or Non-Union) 

 
iv. The Debtors:  

 
1. Hospitals. 

 
2. Home Health Agency (“HHA”).  A Home Health Agency 

provides a wide range of health care services that can be 
provided in a patient’s home for an illness or injury.   

 
3. Assisted Living Facility (“ALF”).  A system of housing and 

limited care that is designed for senior citizens who need 
                                                
1 Definitions derived from: Fundamentals of Health Law, Fifth Edition; www.medicare.gov; 
www.meriam-webster.com; www.acutecarehs.com; and www.cms.gov  
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some assistance with day-to-day activities but are not 
sufficiently incapacitated to require care in a nursing home 
and that usually includes private quarters, meals, personal 
assistance, housekeeping aid, monitoring of medications, 
and nurses' visits.   

 
4. Intermediate Care Facility (“ICF”).  A residential option for 

patients who cannot live alone and also need more 
supervision than in-home services offer, but who do not 
need the level of care found in skilled nursing facilities.   

 
5. Skilled Nursing Facility (“SNF”).  Institution providing that 

step in progressive care during which a patient receives that 
degree of medical care required from, or under the 
supervision of, registered nursing personnel or a physician.   

 
6. Long-Term Acute Care Hospital (“LTACH”).  LTACHs 

provide care for patients with multiple serious medical 
conditions requiring a longer stay than encouraged in 
traditional hospitals. LTACHs help to facilitate prompt 
discharge of clinically complex patients. Patients receive 
extended periods of care in the LTACH before they are 
well enough to return home or go to rehab.  LTACHs are 
certified acute care hospitals. The average length of stay 
must be 25 days or greater and there must be a need for 
intensive medical care. A broad range of admission criteria 
exists with the most common being mechanical ventilation 
weaning, intravenous antibiotics and complex wound care. 
LTACHs are held to the same accreditation and regulatory 
standards as traditional hospitals. A wide range of clinically 
complex services are offered. 

 
7. Inpatient Rehabilitation Facility (“IRF”).  IRFs are free 

standing rehabilitation hospitals and rehabilitation units in 
acute care hospitals.  They provide an intensive 
rehabilitation program and patients who are admitted must 
be able to tolerate three hours of intense rehabilitation 
services per day.   
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8. Continuing Care Retirement Communities (“CCRC”).  
Self-sufficient life-care community in which residents, for a 
substantial entry fee plus a monthly maintenance fee, enter 
into a contractual relationship with the community that can 
last a lifetime.   
 

v. Committee(s):  Representing trade creditors, tort claimants, 
sometimes residents, etc.  Conflicts?   
 

vi. The Federal Government:  
 

1. Centers for Medicare and Medicaid Services (“CMS”) 
Centers for Medicare & Medicaid Services, formerly the 
Health Care Financing Administration (HCFA). A branch 
of the Department of Health and Human Services that is 
responsible for administering the Medicare and Medicaid 
programs.   

 
2. U.S. Department of Health & Human Services (“HHS” or 

“DHHS”).  HHS, through the Centers for Medicare & 
Medicaid Services, administers the Medicare and Medicaid 
programs, and is the federal agency primarily concerned 
with healthcare fraud.  

 
3. Office of Inspector General (“OIG”).  Every federal 

agency has an Inspector General who is responsible for 
ferreting out waste, fraud and abuse in that agency’s 
programs. The HHS OIG is responsible for enforcing most 
fraud and abuse civil penalties and programs exclusions. 
The OIG’s office is divided into three sections: (1) the 
Office of Audit, (2) the Office of Evaluations and 
Inspections, and (3) the Office of Investigations. The 
Office of Personnel Management’s OIG oversees the 
FEHB program. The Defense Contracting Investigative 
Service located in the Department of Defense oversees the 
CHAMPUS program. Finally, the Railroad Retirement 
Board’s OIG oversees the Medicare program for railroad 
retirees. 
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4. U.S. Attorney/Department of Justice (“DOJ”).  The DOJ 
is the agency responsible for dealing with healthcare fraud 
and abuse at the federal level.  Healthcare fraud may be 
prosecuted by the antitrust, civil, and/or criminal divisions.     

 
vii. State Licensure/Enforcement. 

 
1. Indiana State Department of Health 
2. Indiana Family and Social Services Administration  

 
viii. “Under Arrangements” Providers. 

1. Therapy 
2. Pharmacy 

 
ix. Non-Regulated Vendors. 

1. Food (Dietary) 
2. Housekeeping 
3. Electronic Medical Records Software Providers 

 
x. Insurance Companies. 

1. Health insurance 
2. Liability insurance 
3. D&O Insurance 

 
xi. Managed Care Organizations (“MCO”). 

 
1. Health Maintenance Organization (“HMO”).  A system of 

healthcare delivery that not only pays for the care, but also 
arranges for the provision of services. In order for the 
HMO to pay for the cost of healthcare, members must 
receive care from a participating provider who has 
contracted with the HMO. In most HMOs, members 
choose a primary care physician from a panel of physicians 
affiliated with the HMO. The primary care physician serves 
as a gatekeeper, authorizing all visits to a specialist. 

 
2. Preferred Provider Organization (“PPO”).  Preferred 

provider organization. A plan that contracts with 
independent providers at a discount for services. The panel 
is limited in size and usually has some type of utilization 
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review system associated with it. A PPO may be risk 
bearing, like an insurance company or non-risk-bearing, like 
a physician-sponsored PPO that markets itself to insurance 
companies or self-insured companies via an access fee. 
 

xii. Accountable Care Organizations (“ACO”).  A network of 
healthcare providers that offer the full continuum of healthcare 
services for patients. The network would receive payment for all 
care provided to a patient and would be held accountable for the 
quality and cost of care provided. Pograms in Medicare and 
Medicaid included in the new healthcare reform law provide 
financial incentives for these organizations to improve quality and 
reduce costs by allowing them to share in any savings achieved as 
a result of these efforts.  

 
xiii. Banks / Receivables Financing 

1. Difficulties with assignment of Medicare/Medicare 
receivables – “reimbursements.”   

a. Federal Anti-Assignment Act 
b. Recoupment 

2. Lender Solutions:  Lockbox arrangements (multiple tiers) 
 

xiv. Management Company (is it related?) 
 

xv. Landlord (is it related?) 
1. REITs 
2. Lease Terms 
3. Recharacterization Issues 

 
xvi. Patient Care Ombudsman (see below for more detail) 

 
C. Regulatory Scheme. 

 
i. Medicare: Title XVIII of Social Security Act (1966), 42 U.S.C. § 

1395 et seq.  The federal health insurance program that provides 
coverage for most Americans over age 65, the permanently 
disabled and people with end-stage renal disease. Medicare is 
divided into four parts.   

 
1. Part A: Hospital Insurance Program. 

 



 

7 
 

a. Inpatient hospital care, inpatient skilled nursing 
facility care, hospice care. 

 
2. Part B: Supplemental Medical Insurance Program. 

 
a. Outpatient care, physician services, supplier services, 

home health services, durable medical equipment. 
 

3. Part C: Medicare Advantage. 
 

4. Part D: Medicare Prescription Drug Benefit. 
 

5. Coverage: 
a. Americans aged 65 and over. 
b. Certain disabled individuals / End Stage Renal 

Disease. 
 

ii. Medicaid: Title XIX of Social Security Act (1966), 42 U.S.C. § 
1396 et seq. 

 
1. Coverage: joint federal and state program providing 

medical assistance to financially disadvantaged groups. 
a. Low-income families with children and individuals 

with disabilities. 
b. Older Americans and individuals with disabilities. 
c. Supplemental coverage for low-income Medicare 

beneficiaries. 
 

2. States implement the Medicaid program by creating state 
plans that comply with federal requirements. 

a. Inpatient and outpatient hospital services, physician 
services, laboratory services, pregnancy-related 
services, etc. 

 
iii. Part D:  Medicare Prescription Drug, Improvement and 

Modernization Act (2003), 42 U.S.C. § 1395w-101 et seq. 
 

iv. Patient Protection and Affordable Care Act (2010), Pub. L. 111-
148. 
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v. License / Certificate of Need. 
1. Exceptions. 
2. Asset. 

 
D. HIPAA. 

i. Issues during the Bankruptcy Case 
ii. Business Associate Agreement. 
iii. Liability on you. 

 
E. Medical Records in Bankruptcy Cases 

i. Applicable Bankruptcy Code Provisions and Rules:  11 U.S.C. § 
351, Rule 6011 

ii. Abandoned Records and State-Specific Programs 
 

III. Patient Care Ombudsman (“PCO”). 
 
A. Applicable Rules and Code Provisions:  11 U.S.C. § 333, Rules 2007.2, 

2015.1, and 2015.2 
 
B. Unique to healthcare bankruptcies – created by BAPCPA in 2005 

i. Within thirty days of commencement of a chapter 7, 9, or 11 
bankruptcy case, court must order appointment of PCO to 
monitor quality of care and represent the patients’ interests. 

C. Role. 
i. Monitoring how debtor provides care as compared to a known 

standard.  Must report on quality of care every sixty days in 
writing or at a hearing. 

ii. Advocating the interest of the patient.  Overlaps with 
responsibility to monitor, but can be seen as giving PCO broad 
powers. 

iii. If patient care declines significantly, PCO must file a written 
report and give notice to interested parties. 
 

D. Ability to Hire Counsel?  
 

E. Liability for Wrongful Acts?  
 

IV. Medicare/Medicaid and Bankruptcy Proceedings. 
 
A. Recoupment and Setoff.  
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B. Provider Agreements. 

i. Jurisdiction of the Bankruptcy Court? 
ii. Executory contracts? or asset that can be sold?   

1. The Medicare Financial Management Manual, Chapter 3, §§ 
140.2.7 and 140.6.2 specifically refers to a Medicare 
Provider Agreement as an executory contract in a 
bankruptcy case.   

2. Majority of cases agree, but a few courts have found that 
the provider agreement is not a “contract” but instead a 
statutory framework.   

iii. Successor liability? 
1. United States v. Vernon Home Health, Inc., 21 F.3d 693 (5th 

Cir. 1994). 
a. For U.S. 
b. For the rest of us.   

2. Change of Ownership (“CHOW”). 
a. You take the good, you take the bad . . .  

 
V. Fraud and Abuse. 

 
A. Stark Law. 

 
i. Limits referrals where a physician has a financial relationship with 

an entity. 
1. Physician cannot make a referral to that entity for certain 

health services for which payment would be made under 
Medicare or Medicaid. 

2. Entity cannot present a claim to the government or a bill to 
an individual for services provided under a prohibited 
referral. 

ii. Exceptions. 
 

B. Anti-Kickback statute. 
 

i. Prohibits an individual from knowingly and willfully offering, 
paying, receiving or soliciting any remuneration for referrals for 
services or goods payable under Medicare or Medicaid. 

ii. Exceptions. 
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iii. “Offer” does not have to be explicit – can be implied.  
Negotiation of assumption of ancillary provider agreement or 
settlement of claim. 

  
C. Civil False Claims Act. 

 
i. Creates civil liability for those who knowingly submit false or 

fraudulent claims to the government. 
ii. Qui tam actions: allow private actors to file a complaint for 

themselves and the federal government.  
 

D. Effect of fraud and abuse in Bankruptcy proceedings. 
 

i. Police and Regulatory Power. 
1. Automatic stay will not apply to a proceeding by a 

governmental unit that is enforcing its police and regulatory 
power. 

2. Invoked when debtor taking actions which could reduce 
pool of available resources. 

ii. Exclusion Actions. 
1. Automatic stay does not apply to HHS “excluding” a 

debtor from participating in Medicare or federal healthcare 
programs. 

 
iii. Successor Liability. 

1. Generally when a provider undergoes a change of 
ownership (CHOW), the new owner is responsible for 
outstanding and future overpayments. 

2. If fraud is involved, successors do not assume penalties and 
sanctions, and responsibility for overpayments remains 
with prior owner.   

 
VI. Professional Issues. 

 
A. Special Healthcare Regulatory Counsel. 
B. Cost-Report Preparer. 
C. Consultants. 


